Lahr, May 21,2004 on Burden

Dear Captain H. Ray Lahr, May 21, 2004

Sir, 1 am respectfully submitting this document, for your consideration

towards your lawsuit. The following presents an argument, which, although some

of the points written herein have already been covered, I believe you will find

other points, thoughts, and observations which you may be able to use in your
argument against the NTSB. It is my hope that the points, thoughts and
observations presented here may perhaps enhance your position and your argument.

As always, T truly wish the you the best in this endeavor.
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Who has the Burden of proof?

An introduction to the rebuttal
*Burden of proof for proprietary claim’

‘Intriguing’ appropriately describes the many revelations which the independent
investigation has pointed out. This case is alsc quite thought provoking and still an
interest to many as well as to the families of the victims. As you well know, since
the crash, several authors have published books and video's offering their
experience with the case and what they believe the cause to be. And of course
there still are disagreements regarding several aspects of the crash, one being the
spontanecus center wing tank explosion verses a missile, and then if a missile,
who’s missile. Then there are the questions as to just how well the FBI and NTSB
have conducted this Airplane crash, and that for the obvious reasons which have
been pointed out by the independent investigation.

Article after article has been written covering the pros and cons of each theory
and the reaséning behind each opinion. But given that the task which has been
undertaken is to discover facts, let us ook at the reports as they have been given
in the official record. And it is with such published facts and the responses to, or
lack there of which prompted me to write this rebuttal against any notion that there
is, or can be any Data which is or is said to be used to support an aerodynamic
response which the NTSB video portrays.

My concern in reviewing all of the available records from the NTSB is not just the
NTSB articulation for what the Board has and is presenting as a factual occurrence,
that being, the post explosion trajectory of the remaining fuselage, but, my concern
is the lack of posture on Boeing’s behest to the NTSE on their (the NTSB's)
trajectory study with the implication that it was a Boeing aircraft which according to
the NTSB docket reacted in the manner (flight reaction) which is said to have
cccurred because of the (or) a specific design characteristic of the 747-131 which
has its (or a) performance ability only due to the inteilectual prowess of one or
more Boeing engineers, and that the method of computing such a physical and
aerodynamic reaction lies only with a bit of data which is alleged to be of
intellectual property to Boeing, according to an inferred design secret, which the -
NTSB has testified that it was Boeing supplied Data that shows how the
aerodynamics of the 747-131 works, and such an aerodynamic reaction that cannot
be understood in any other computer program except the NTSB in house program
and that being supplied with some data from Boeing. The NTSB testified that * The
Safety Board seeks commercially sensitive or proprietary information from the
manufacturer during its investigation. The manufacturers often do not release the
information given to the safety Board to the public.” ... “in this case the Safety
Board included all of the necessary information in the public docket. * (Letter to Ray
Lahr from Jim Hall} http://twa800.com/news/Lahr-2-23-01.htm

So the NTSB is stating it had received Data from Boeing for the zoom climb, vet
Boeing subsequently responded by saying, "Boeing was not involved in the
production of the Video...nor have we had the opportunity to obtain a copy or fully
understand the data used to create it. While we provided basic aerodynamic
information to assist in the CIA analysis of the airplanes performance, we are not
aware of the data that was used to develop the video.” [Italics mine]
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Nowhere did Boeing ever state that they, as chairman Hall has said, provided any
sensitive or proprietary data to the CIA or the NTSB which in an of itself adds to the
published data or in itself alone, disregarding the published data will resuit in an
aerodynamic and physical response that the NTSB can claim as being a sole result
of proprietary data from the manufacturer.

So we must question Boeings inaction to reply more vigorousty in this matter. Given
that much of what has been reported as the breakup sequence of the aircraft and
the resulting trajectory, such is presenting a most unusual physical and
aerodynamic response to the loss of the front 70 feet of fuselage. We must still ask
the question, why Boeings Intervention interest now, with the filing of the lawsuit?
Especially due to the fa¢t that Boeing never took it upon itself to formally challenge
the NTSB scenario. But there was evidently no need for Boeing to challenge the
Trajectory conclusion and its implications as Boeing apparently offered to the Safety
Board some bit of Data toward the computer program for which the conclusions
were drawn. Even if not what is deemed to specifically be any aerodynamic data, it
is still implied that Boeing data of some nature which cannot be disclosed, was used
at feast in some phase of the trajectory study compilation.

Regardless of the data used, if Boeing supplied any data to the NTSB was not
Boeing aware that such a data and its intrinsic results would be incorporated into
any result about the trajectory study? Boeing therefore supplied some bit of data
which the NTSB says it cannot share upon request, with ragard to how the NTSB
arrived at its trajectory conclusion.(?)

So it at-least begs the question, what form of data did Boeing supply to the NTSB
then, which has in some way a role in the trajectory study, given that Boeing said
in a manner of speaking that it is not aware of how the trajectory study concluded
in the manner that it did? So to what named data was supplied from Boeing which
was utilized in part toward the compilation of data which ultimately resuited in the
trajectory study? (Either in part or whole)

If Boeing in reality has no data concern in this matter {according to their own
press release) then why is Boeing intervening in this matter given that Boeing bas
no interest or just cause to intervene cover an NTSE conclusion on the trajectory?
And especially in regard to someone else’s lawsuit. Unless the Boeing data has a
specific part in the compilation of data used for the trajectory study? And if so, then
why the disclaimer made in the press release that (in other words) no Boeing data
was used
which could be used toward the trajectory study {to wit) the remaining fuselages
flight’ characteristics that were shown in the video, and in Boeings own words,

[Press release: “Boeing was not involved in the production of the Video...nor have
we had the opportunity to obtain a copy or fully understand the data used to create
it. While we provided basic aerodynamic information to assist in the CIA analysis of
the airplanes performance, we are not aware of the data that was used to develop
the video.” [Italics mine]

S50 Boeing now needs to intervene over some bit of information that's not even
theirs? They did not supply any additional Data which was a part of the Video's
portrayal of the flight characteristic. They supplied the 'basic aerodynamic
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information” about the 747 therefore such, (the basic aerodynamic information) was
the only data given to the CIA, which is assumed to be what was a part of the
production. And as Boeing understands their aerodynamic data, and that is what
they supplied yet they said that they don’t fully understand the data used to
‘create’ the flight response. And then they said again, they were not aware of the
data used to deveiop the flight characteristic.

So from whence comas the proprietary and trade secret plea about the data used
for the video? The basic aercdynamic information is not proprietary, or a trade
secret. Yet in Boeing plea in the lawsuit, their position is that there is a proprietary
interest now, which apparently has to do with a performance aspect of the 747 after
the loss of the front 70 feet.

* .
And as the Basic aerodynamic information was supplied to the CIA, what then is
Lhe proprietary data being, ‘sensitive and or a trade secret’ which it was said of the
NTSB that they received from Boeing for the NTSB video version? This same (new)
data which the NT5B said Boeing would not give authorization to release?

So what bit of information does Boeing have a need to intervene over?

And as the (or if) the information is not known to the public or other manufacturers
already, is Bgeing trying to stop the disclosure of such information? And again,
what information/data is Boeing pleading as sensitive if it is not the basic
aercdynamic information which has to do with how the NTSB and the CIA arrived at
its zoom climb calculation? '

Is this the same Information that Boeing supplied to the NTSB according to the
NTSB statement that ™ The Safety Board seeks commercially sensitive or
proprietary information from the manufacturer during its investigation. The
manufacturers often do not release the information given to the safety Board to the
public.” ... Min this case the Safety Board included all of the necessary information in
the public docket. ™ (Letter to Ray Lahr from Jim Hall)
http://twa800.com/news/Lahr-2-23-01.htm (?)

Is this information, ‘other information’ (data) apart from that which the press
release statement is referencing?

And then is this Information, that which played a part in compiling the trajectory
study conclusion?

And then is this Information such that has intellectual value about a discovery of an
aerodynamic property that Boeing Believes it discovered or created in its airplane
design?

But then we have to ask, if Boeing is not aware of the Data used in the Video, then
what is Boeings interest in this lawsuit?

Is the Boeing data about the NTSB trajectory study?

Is the Boeing data about the trajectory of the frontless 747-131?

Is the Boeing data about the aerodynamic characteristics of the B747-1317

Is the Boeing data about the performance of a crippled B747-1317
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As Boeing says it has no aerodynamic data which supports’ the zoom climb, then
by name, what trade secret data is Boeing pleading non-disclosure for?

If the zoom climb was a result of data which Boeing has no understanding
about or neither was it Data which Boeing was aware of as it was used in
the development of the video, then Boeing has absolutely no claim in this
lawsuit.

So we must still inquire further since Boeing is pleading for nondisclosure of ‘data’
which has to do with the plaintiff request for the *zoom climb’ calculations.

Did Boeing supply any information to the NTSB which the NTSB ultimately utilized
in its final trajectory stddy? If the NTSB concluded a trajectory report with data
from Boeing, was Boeing aware that such data would be used within the body of the
final reports conclusion calculations. Can the NTSB supply an affidavit from Boeing
that Boeing supplied aercdynamic performance data to the NTSB which was utilized
in the production and development of the NTSB's version of the video?

Can the NTSB supply an affidavit from Boeing that Boeing will state emphatically
that they are aware and believe that the 747 sans 70 feet from the front will still fly
as the trajectory to the crash sight insists?

Boeing did not supply any aerodynamic information to the CIA which wili allow for
the zoom climb.

Yet suddenty with the filing of the lawsuit, about the calculations that were rmade
for the trajectory, Boeing pleas that such trajectory information is proprietary, and
that they cannot or will not allow such data to be disclosed, and that the nature of
that data, and where in the report it would be utilized, cannot be disclosed?

We must ask that Boeing at least identify by name what trade secret they are
pleading non-disclosure for. I have failed to find any NTSB docket statement which
Proclaims that there would be any form of Boeing corporation intellectual property
That would or will enhance the understanding, to prove as fact, the trajectory
position held by the NTSB as the final disposition for the trajectory and radar study,
which MUST be in need of some bit of Boeing ‘trade secret’ or proprietary
information used toward the same, and that without this Boeing ‘trade secret’, the
trajectory can not be understood, nor the accompanying and supporting radar data
which the trajectory study testifies is supporting the motion of the aircraft as then
depicted on the video. ‘

So it is yet to be clear, what specific Boeing data was utilized, which is being called
the ‘trade secret', that allows for the motion of the airplane, as seen in the video.
There has been no plea toward disclosure of any radar data, or the trajectory study
itself exclusively, even though each of those exhibit shows or is bearing witness
(or) collaborating that the motion of the airplane fuselage continued “flight” (same
word also expressly used in the exhibit 22c!) in the manner which was adopted into
the visual presentation, to allow clarity as far as what the longitudinal and later
motions of the fuselage are said to have been according to the trajectory study
exhibit 22C.

Or to say, the Radar data is said to confirm the motion of the airplane fuselage,
whereby the trajectory study is based upon, and now apparently supported by
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Boeing only in as far as the NTSB version goes, given that there is some data that
Boeing supplied in relation to the NTSB zoom climb version, which was not used in
the 'CIA version’ although both versions come to the same ‘zoom climb’ conclusion!

So it is implied from the defendant NTSB at least, that even as the lawsuit is based
upon how they concluded a factual matter, in essence what /s already disclosed in
the radar exhibit as well as the supporting trajectory exhibit, {(again reminding that
both exhibits collaborate,) that there has been no opposition to disclosing any
aspect of either of these exhibits, but only that opposition arises when the matter
of what the radar indeed records, and then what the trajectory study subsequently
affirms, and that being ‘the motion’ of the airplane fuselage, is where the
opposition_to disclosing pow the motion of the fuselage occurred. And then how the
fuselage motion occurred is implied as belonging to Boeing, in that what the radar
recorded, can only be explained by Boeing alone who knows how the motion
occurred and this entails a trade secret interest.

The plea made by the NTSB, is that even though they, having knowledge {from
Boeing) of how this zoom climb occurred, is such that can only be divuiged by
Boeing who only has the authority to explain how this occurred. (According to the
NTSB.)

Boeing will not explain how the ‘performance’ occurred because such data is a
trade secret according to their plea. But such data being performance related is in
the realm of an aerodynamic performance that Boeing already attested to as having
no understanding of what data was used apart from basic aercdynamic information.
If the Boeing press release statement still applies here, then Boeing has no data
for which it is pow claiming to possess which will explain the zoom climb! And as
we aiready know, aerodynamic performance data for the 747 is already known, the
same which Boeing affirmed in their press release.

But if Boeing now wishes to retract its press release statement, then Boeings
position would expressly infer that there is more data, apart from basic
aerodynamic information which they shared after the CIA video was made, with the
NTSB!

Therefore, Boeing just stated unequivocally that they did not offer the CIA any
information which would or could allow for the motion as shown on the video!

Yet now with the lawsuit, Boeing is stating that there does exist a data that is
aercdynamically performance related which cannot be divulged given the plea of
proprietary trade secret. And that this data was shared with the NTSB, (but not the
CIA?)

Or to say that the motion on the CIA version, has no other additional Boeing data
in it, (uniike the NTSB version) therefore they are not aware of how the CIA made
its version. But then, that they provided such a data for the NTSB version, therefore
they understand how the NTSB version was made? And that this other data (implied
as being a trade secret) which is data used besides the basic aerodynamic
information, is that data which explains or shows how the zoom climb occurred?
And this data is ‘non performance’ data and so it cannot be divulged! Non-sense! Is
Boeing’s position that the ‘data’ in question is performance or non-performance?
Boeing has already supplied performance data with the aircraft at delivery to the
airline. And if this other so called proprietary data shows how the zoom occurred,
then is it of a performance nature or a non-performance nature? Boeing can‘t have



it both ways!

The core of the argument is that if the result of a report, or the action of a repoit,
has incorporated into it (any) data which is needed for the means tg the conclusion,
then such a data which is comprising, making up, causing the action and the reason
for the action, must be made available, in as far as the data used for a conclusion
must be based on a whole set of data and not data in part which would not arrive at
the same result. Or to say, for the motion which was made by the animated
airplane to react in the manner in which it did, the Boeing submitted data plus any
and all data must be included (entered) into an aerodynamic pregram which
recognizes all data entries pertaining to weight, arm, moment, calculations, as well
as the fore and aft CG limit data for the airplane. The take off and in-flight
performance data, gravity affect, stall table information and aerodynamic effects
are all data to be considered.

The NTSB cannot insist that there exists performance data for a damaged airplane
to react in an unusual manner contrary to what is known about flight dynamics, and
that in the case of an airplane which has just lost 70 feet off the fron{, the way the
plane unexpectedly responded (according to the zoom climb theory) is now a secret
from Boeingl

The NTSB cannot also insist that the published Boeing data alone is all that is
required to explain their trajectory conclusion, when the published data is lacking in
its ability to set forth such a trajectory. Nor can they insist that this same published
Boeing data is a partial and incompiete data list which, is all that is required for the
public record, and then later (such was only brought up because of the lawsuit) to
admit that only some additional information which the public cannot know, is what
makes the published records trajectory conclusion complete. Or to say, the NTSB
did not include inte the official record any indication or statement making the public
aware that Boeing supplied additional performance data which is needed to explain
what the trajectory study shows.

The NTSB though, did in fact reveal the so-called proprietary data unwittingly
(according to their scenario) in that the action and motion of the video animated
airplane can only react with the use of this alleged data. If the NTSB was forbidden
by Boeing to release any data other than what is included in the public docket’
[Hall to LLahr] then the Video could not have been created given that in order to
produce the motion for the animated airplane response, the data , when included
with basic aerodynamic information caused the ‘reaction’ to occur to the animated
airplane, thus disclosing that such a response was possible with the out of balance
B747.

And now, the public knows this. If this response was known to Boeing alone, and a
proprietary secret, then there was no need to make the video depicting the in flight
action which was to be kept a secret with Boeing. Even if no video was made, and
the question arose about the post explosion trajectory of the plane, even to make a
statement that the 747 due to its design, pitched upward and climbed a ways,
would have still garnered many questions as to how this was to have occurred, still
given all of the other evidence available that it could not have climbed.

Therefore it is the contention here that The NTSB did, and then Boeing themselves
knew that '..any other data other than what is included in the public docket’ was
indeed released to the public in the form of the animation reaction. This 'any other



data’ was indeed a literal part of the video creation, and therefore the subsequent
result, as a matter of including the data into the computer program to make the
motion, was releasing such data to the public. Now with the release of the video out
side of specific parties need to know, the public is now aware of the performance
characteristic Boeing is alleging its aircraft will do under ‘damaged’ circumstances.

Is Boeing calling this a trade secret because they don't want any other
manufacturer to know how to make a broken airplane fly, and don't want them to
copy the ideal

If it were a trade secrel then there would have been no need to create the video.
So why did Boeing allow the creation of the videos, if knowing that ultimately
(given the premeditation of design) that their 747 sans 70 feet will stiil fiy. And
then willfully supply datg to the NTSB for a video which was to be used for public
release.

Did the public need to know this? And if it was such an issue, then even after the
CIA published its version, then Boeing ought to have spoken up and said, don't air
the video because it will show a flight characteristic only we need to know about,
and that the video will only be viewed by the Board. But they then still willfully
participated in giving to the NTSB obviously (according to the NTSB) more
additional data which 'shows’ how the zoom occurred. Even after they stated that
they had no idea how the CIA came to their conclusion, given that Boeing did not
give the CIA the same data they latter gave to the NTSB to make the zoom a
possibility!

Therefore, the video is a part the ‘public record’, therefore all data used for the
trajectory conclusion in the NTSB video which Boeing now claims to have a part in,
must be released given that Boeing already submitted in exhibit, information for
what would ultimately become a part of the public record and that being, the
trajectory video.

If any part of the video is judged to be proprietary in_centent, and such is the case
given that it is said to contain proprietary data, then the NTSB has to retract the
video content in as far as it contains proprietary data which according to Boeing was
not to be released to the public. And if the video requires proprietary data to make
the zoom climb happened, and such data is then omitted, then this leaves us with
basic aerodynamic information, whereby to asses the trajectory, which according to
the laws of physics, and aeronautical information, will cause the frontless 747 to
pitch up to full stall and begin immediate descent. Therefore Boeing was indeed
correct when they first stated that they have no idea how the CIA came to its
conciusion. So Boeing has no claim in this lawsuit. To insist that there now exists
some information which Boeing is laving claim to and that they are now responsive
to a trajectory position they once admitted having no stake in, given that they are
unaware of the data the CIA used, is contempt of this court proceedings in this fact
finding and discovery phase. Boeing seems to want to change the facts midstream.

Therefore it is the contention here that the NTSB did release data which (the NTSB
said) that Boeing did net want to be released to the public, The CIA did not release
proprietary Boeing data according to the Boeing press release, meaning that Boeing
never supplied the CIA with any proprietary data, nor did the CIA as the NTSB has
said, ever seek ‘commercially sensitive or proprietary information’ when Boeing
stated “"Boeing was not involved in the production of the Video...nor have we had
the opportunity to obtain a copy or fully understand the data used to create it.



While we provided basic aercdynamic information to assist in the CIA analysis of
the airplanes performance, we are not aware of the data that was used to develop
the video.” [ltalics mine]

So if Boeing did allow the airplane performance characteristic to be known to
the public, this same airplane performance characteristic which Boeing now claims
is a result of or can only be understood with the use of a proprietary data, means
that Boeing willfully participated in a video project which utilizing what they are
now calling a trade secret data, did then knowingly release indeed the performance
data for a performance response which they now imply required the use of the
trade secret data, and sych was displayed in the animation motion. Therefore for a
plaintiff to seek the data which was utilized in the factual record and offered to
the public, whereby such a responsive prasentation has been made by free will,
and especially given that data which is utilized everyday by pilots, airlines,
physicists, will not allow for such a trajectory response, when the door was opened
by the NTSB with the offering of the Video, it then begged the question by many
who know aircraft, ‘how did this occur? By what means did the NTSB use to come to
this conclusion!

Nowhere did the public seek or demand a video be made to present what the
NTSB has stated to have occurred. Thereby insisting that Boeing release data which
is a trade secret, therefore compelling the NTSB to have to ‘create’ a document ar
an agency record to explain what occurred. (See Defendants Motion to dismiss)

Looking at the lawsuit, we must address the question, just what is the defendants
argument and then what is it the NTSB is afraid of being disclosed? A trade secret is
the only defensive stance? This is where this rebuttal is feading to.

As we ook at the POINTS in the suit, The NTSB position is that the freedom of
information act is inadequate for the plaintiff's request for information of an
apparent airplane performance related matter, due to the allegation from the NTSB
that such information for performance records belong with Boeing. In this case
specificaily, all information which was utilized to show the physical reaction to the
severely damaged fuselage.

The NTSB can_onty uphold its trajectory decision if Boeing stakes a claim to any
part of the trajectory study given that it was a Boeing airplane which successfully
flew on for 2.2Nm. Or to say it appears that the NTSB position only has clout as
long as Boeing pleas it has a stake in the information sought after by the plaintiff.
The CIA is also banking on the assertion that what they know about the trajectory
is only based on NTSB data, and that their conciusion is because of what
information the NTSB gave them. Yet we know that this is not true. So the strategy
is to pin it on Boeing aircraft. Then what the plane did performance wise, after the
front loss, after the CG aft of CL Belongs to Boeing so it is really Boeing’s and not
the NTSB’s decision as to the outcome of the total trajectory study and factual
data?

Lets look at the Plaintiff's Court filing points. [ ] Brackets = my comments.

Pg 12 Line 13, "The NTSB must produce only those records upon which its publiciy
released reports are based...” Line 21, ‘November 17, 1997 video animation (CIA-
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produced, both NTSB and CIA deny being initiating agency.

[Seme thought process used toward and as a part of the fact determination must
have existed for the CIA to have ‘concluded' as early as December 1996 such was
the trajectory, and according to the CIA record, such a determination was made
from their aerodynamicist. Therefore the ‘conclusion’ was not made initially by
Boeing. Boeing supplied no trade secret or commercially sensitive data for the CIA
aerodynamicist. So by what means did the CIA use to come to the zoom climb
trajectory?

From CIA transcript; PG 27 Line 14 - -

“Go back to something else here in terms of how high that plane went after the
initial explosion. We had an aerodynamicist, an engineer, who's very experienced.
He’s a pilot and he also built his own airplane. Took him eight years. He was
working with several aerodynamicists at Boeing as he proceeded through this
analysis. We were trying to match aerodynamic information along with radar
information that we had and come up with an estimate of what the plane did. And
we were doing this so we could try to get a sense of what the eyewitnesses may
have seen.”

CIA ANALYST #I: I asked our aerodynamicist to do a run, do a simulation where he
cut off the engines within a few seconds of when the plane exploded and see if it
had enough momentum and lift to produce a trajectory that would be close to what
we thought the eyewitnesses may have seen with our original trajectory, and the
answer came back yves. So you don't have to have the engines running to have the
plane appear in a way that it would have for those early eyewitnesses,”

So in looking at these statements, if the NTSB was only to receive trade secret
data,

then is such which has to do with loss of engine power a trade secret, and
contributing to the zoom climb, or momentum being a trade secret which
contributed to the zoom climb, or lift, being a trade secret and contributing to the
zoom climb? But what was not mentioned by the CIA’s analysis was the Center of
gravity shift with the loss of 39 tons in 70 feet of forward fuselage. This was only
mentioned by Mr. Young with TWA. “Pg 35 line 13; “and I guess the other question
I have too, swept wing airplanes tend to be generally unstable and once you lose
100,000 pounds or so off the nose, obviously he was using the shift of center of
gravity, but I'm concerned of why he would assume that the wings would remain
level in that situation. Because that’s the key to the airplane being able to ascend.”
But this apparently went on deaf ears, as the CIA opted for their aerodynamicists’
unverifiable methodology. No mention of trade secret data with respect as to how
the CG shift did not affect the plane, therefore having it remain wings level and able
to sustain lift".

No mention from the CIA that they were utifizing any other data apart from what
Boeing gave them, and that which the CIA aerodynamicist used, or didn't use.

Then on Pg 33 line 13; “You've mentioned that you have an aerodynamics person
that was on the analysis team and is a pilot. Is there anybody on your team that
had experience with large aircraft of this size? CIA ANALYST #1: “Well if we include
on our team the Boeing people we were consulting with, yes. MR, YOUNG:"” Ok
because I think part of your analysis, the airplane remains wings level. As it pitches
up and at the very top we see the engines compressors stalling for effect, I guess,



